H.     On August   23,   1979,   Persingnr   filed  a grievance   through  the   union
with Ash Grove  alleging  that   the  extra  duties   involved   in  cleaning   the   coal
silos  and  the   loader  changed   his  job  description. __/    A denial  of  this
grievance was  not   appealed  by   the  union.

15.    Since   the   filing  of   the  complaint   of discrimination,  Persinger
has continued  to work  for  Ash   Grove   in  the  same  job  and   pay bracket   and   has
been considered by his   supervisors   as  doing  a satisfactory job of house-
keeping  in his work area.

16.    Persinger   is   the  only miner  employed  by Ash Grove  in  the  job
position of  loader  operator   and   laborer   in  the  coal   silo  area.

ISSUE

Did Ash Grove  discriminate   against Persinger   in violation of  section
105(c)(l)  of  the Act,   while  Persinger was   engaged   in a  protected  activity?

DISCUSSION

In its  decision  of  Secretary of^ Labor  on behalf of David  Pasula v.
Consolidated Coal  Company,   2   FMSHRC  2786,   (October   14,   1980),   Rev'd on
other grounds,   No.   80-2600   (3d  Cir.   October  30,   1981),   the  Federal  Mine
Safety and Health Review Commission  set   forth  tests   for  determining whether
or not  a miner had been  discriminated   against.     The  Commission  ruled   that
to establish  a prima   facie   case   for  a violation  of  section  105(c)(l)   of   the
Act,  a complainant  must   show by   a preponderance  of  the  evidence   that   (1)   he
had engaged  in  a protected   activity,   and   (2)   that   the  adverse  action  taken
against him was  motivated   in   any  part   by  the  protected   activity.     The
employer may  affirmatively defend,   however,   by  proving by a preponderance
of all  the  evidence   that,   although   part  of his  motive  was   unlawful,   (1)   he
was also motivated by  the miner's  unprotected  activities,   and   (2)   that   he
would have  taken  adverse  action  against   the miner   in  any event   for   the
unprotected  activities  alone.

The  first  element   of  a   prima   facie  case   is   a  showing  that   protected
activity occurred.     The  evidence   in  this  case  shows   that  Persinger,   as   a
miner's  representative,  during   a walkaround   inspection  on July 9,   1979,
pointed out  to MSHA inspectors   various  conditions  which  were health  and
safety violations   and  resulted   in  citations  being   issued   to  Ash Grove.
Further,  Persinger  on July 20,   1979,   filed  a  safety  complaint  with MSHA
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